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Court of Appeals of the District of Columbia 

No. 6162. | 

William W. Woodward, Surviving Partner, &(^., Appellant, 

i 

vs. 

' 

Kenneth P. Armstrong. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 82791. ' 

William W. Woodward, Surviving Partner of Woodward 
& Vieth, a Co-Partnership, Plaintiff, 

vs. ! 

i 

Kenneth P. Armstrong, Defendant 

United States of America, 

District of Columbia , ss: \ 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned^ the follow¬ 
ing papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 Declaration. 

Filed June 3,1933. i 

i 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 82791. 

. 

William W. Woodward, Surviving Partner qf Woodward 
& Vieth, a Co-Partnership, Plaintiff, 

i 

vs. 

Kenneth P. Armstrong, Defendant. 

The plaintiff, William W. Woodward, as surviving part¬ 
ner of the co-partnership heretofore known ajs Woodward 
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2 WILLIAM W. WOODWARD, ETC., VS. K. P. ARMSTRONG. 

& Vieth, said co-partnership heretofore being composed 
of this plaintiff and Kenneth Vieth, deceased, by his at¬ 
torney John L. Fowler, sues the defendant, Kenneth P. 
Armstrong, for that whereas, heretofore, to-wit, October 
1, 1930, at the city of Washington, in the District of Co¬ 
lumbia, the said defendant was indebted to the co-partner¬ 
ship of Woodward & Vieth in the sum of One thousand 
five hundred thirty and 01/100 Dollars ($1,530.01), for so 
much money before that time lent and advanced by the 
said co-partnership to the said defendant at his special 
instance and request, and to be paid to the said co-part¬ 
nership when he, the said defendant should be thereunto 
afterwards requested; and whereas, on to-wit the 18th 
day of April, 1932, the said co-partnership then and there 
became and was dissolved due — the death of said Kenneth 
Vieth, and plaintiff became and is the surviving partner 
of said co-partnership, whereby, and by reason of the said 
sum of money, being and remaining wholly unpaid, an 
action has accrued to the said plaintiff to demand and 
have of the said defendant the said sum of One thousand 
five hundred thirty and 01/100 Dollars, vet the 
2 said defendant, although often requested so to do, 
has not yet paid any of the said sum of money, or 
any part thereof, to the said plaintiff, nor to said co-part¬ 
nership prior to the dissolution thereof as aforesaid, nor 
to legal representatives of said Kenneth Vieth, deceased, 
but so to do has hitherto wholly neglected and refused, 
and still does so neglect and refuse, to the damage of the 
said plaintiff, as surviving partner as aforesaid, in the 
sum of One thousand five hundred thirty and 01/100 Dol¬ 
lars, and therefore he brings suit. 

And the said plaintiff claims on account thereof the sum 
of One thousand five hundred thirty and 01/100 Dollars 
($1,530.01), with interest thereon at the rate of six per cent 
per annum from October 1, 1930, together with the costs 
of this suit. 

! JOHN L. FOWLER, 

Attorney for Plaintiff. 
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I 

Particulars of Demand. 


Filed June 3, 1933. 

* # * # # # • 

To balance due Woodward & Vieth fron^ Kenneth P. 
Armstrong: 


May 1,1930 .j 

To advances to Kenneth P. Armstrong p 

May, 1930 .j 

June, 1930 . [ 

July, 1930 . 

August, 1930 . 

September, 1930 . 

October, 1930 . 


$1,631.60 


100.00 

100.00 

50.00 

50.00 

25.00 

25.00 


To receipts from Dreyer account: 

Mar. 3, 1930 . 

May 3,1930 . 

June 3, 1930 . 

To balance due October 1, 1930 
3 Credits. 


50.00 

50.00 

50.00 


$2,131.60 


From the following real estate transactions: 


Gormley-Watterman . $3^.25 

Vieth-Broun . (5.50 

Vieth-Broun . 3.34 

Gormley-Brosseau . 25.00 

Gormley-Rideour . 12.50 

Woodward & Vieth-Toland. 35.00 

Woodward & Vieth-Drever. 20.00 

Woodward & Vieth-Heddings. 2lb.00 

Woodward & Vieth-Ginter. 150.00 

Woodward & Vieth-Bedwell. 35.00 

Baldwin-Philpitt . 1^.00 

Doig Estate-Fowler. 3p.00 

Woodward & Vieth-Nogel. 20.00 

-U- $601.59 


Final balance October 1, 1930 


$1,530.01 
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WILLIAM W. WOODWARD, ETC., VS. K. P. ARMSTRONG. 


And the plaintiff, as surviving partner of the said co¬ 
partnership claims from the said defendant the sum of 
One thousand five hundred thirty and 01/100 Dollars ($1,- 
530.01), with interest from October 1, 1930, together with 

JOHN L. FOWLER, 
Attorney for Plaintiff . 

4 Amended Particulars of Demand. 

Filed October 3, 1933. 

# # # # # # # 


Copy of account, kept by Defendant, as shown on books 
of Woodward and Vieth, a co-partnership: 


Date 


1929 Items 

Debits 

Jan. 1 

1504.52 

Jan. 17, Slater rent 

45.00 

u 17, Hosney “ 

55.00 

“ , Whitside “ 

1.75 

Feb. , Draw 

20.00 

a 15, * 

20.00 

a oi u 

~ 1 f 

20.00 

27, “ 

120.00 

Mar. 8, w 

20.00 

a 15, 44 

20.00 

44 21, 44 

20.00 

“ 28, 44 • 

20.00 

Apr. 4, “ 

20.00 

44 12, “ 

20.00 

‘ 19, w 

20.00 

“ 26, “ 

20.00 

“29 w 

50.00 

May 3, a 

20.00 

« 7, “ 

20.00 

“ 15, tt 

150.00 

17, 

20.00 

24, 1 

20.00 

31, 

20.00 

Feb. 13, Robinson Tam- 


kin Dep 

50.00 

Jan. 1, Adj. Com. of 


Hopkins 

l 14 25 

Credit to| 


IMS J 


June 7, 

20.00 

“ 14, 

20.00 

21, 

20.00 

27, 

20.00 

U 

100.00 


Credits Items Date 

34.00 3020 Adams Marl3 

16.50 2013 Perry 12 

79.02 Pt. Lot 4 Sg. 4318 19 

37.05 2801 20th 18 

10.00 Lot 54 Sq. 4246 Apr. 16 

216.25 3525 So. Dakota Feb. 25 
40.25 2S39 Mvrtle Mar. 28 

83.73 Lot 28 Sq. 3551 May 6 

32.50 Lot 21 Sq. 3933 

36.92 4102 13th PI. Apr. 29 

60.00 Blake Ave. 29 

155.00 2023 Quincy 
58.80 Lots 44, 45 Sq. 4247 Apr. 26 
36.00 King L 11, 12, 13 Sq. 

4296 Nov. 15, 1928 

13.87 Doig-Bredekamp, Lot 

7 Sq. 4321 Jan. 

22.50 Renhold-Linger, 2803 

20th Jan. 

5.50 Wise Holmes Feb. 

. Randolph 

25.00 H. Herbert Place Jun. 
51.00 Linger Lot 4-4256 Jun. 


15.00 Garman, 2122 Ran¬ 
dolph Jun. 

39.00 Jamieson 41 & 42- 
4228 

45.00 Sampselle, 2602-17 

15.00 Jones-2928 Yost “ 

73.13 Philpitt L 13-4224 July 
28.39 Baker, 3001 Vista 
20.00 Tryon-L 16 S 4210 “ 


9.00 1929 

186.00 Henninger Aug. 

20.00 Garman-Hopper Aug. 
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Date 

1929 


Items Debits Credits 


Itenis 


0 


Date 


July 5, 

20.00 

12, 

20.00 

19, 

20.00 

u 

99.56 

31, 

20.00 

Aug. 1, Gall. & Hug. 

36.22 

9, 

20.00 

14, 

20.00 

23, 

20.00 

30, 

20.00 

Aug. 12, Adj. of Barinott 

15.39 

Sep. 6, 

20.00 

12, 

20.00 

Sep. 19, 

20.00 

25, 

20.00 

150.00 

Oct. 4, 

20.00 

9, 

20.00 

“ , Higginbothan 

100.00 

Oct. , Barber & Ross 

10.40 

“ 15, 

20.00 

“ 25, 2212 Perry 

4.75 

20.00 

“ 31, 

20.00 

Nov. 8, 

20.00 

“ 12, 

20.00 

w 22, 

20.00 

“ 29, 

20.00 

Dec. 5, 

20.00 

13, 

20.00 

20, 

20.00 

27, 

20.00 


1.00 

5.00 

6.70 

24.00 

10.00 

112.75 

10.00 


15.00 

23.50 
10.00 
40.35 
20.00 

28.50 
5.60 
4.75 

16.25 

5.00 

5.00 


Try on-Notary 
Chas. Miller! 


Sep. 3 
Sep. 


Corbe “ 

Stevens j " 

Putnam j Sep. (Oct. 1928) 

Higginbothan Oct. 

Dugan Dec. 

Chaney “ 

Burd 

Lietz Dec. 

Van Horn “ 

Auth | “ 

Gorsuch “ 

u I u 

I 

i 

Philpitt " 

Elns 

Higden u 




I 


(3406.84) 


1930 


Jan. 

1, Balance 

1599.03 


3, 

20.00 


10, 

20.00 


17, 

20.00 

March 1, 

100.00 

Apr. 

10, 

100.00 

a 

“, Bal. on L. E. F. 



Prince 

25.00 


(1884.03) 


# # * 


(1807.81) 

1599.03 

9.90 

65.00 

12.15 

31.38 

37.50 
6.00 

25.00 

6.00 

29.50 
20.66 

6.00 

3.34 


( 252.43) 
(1631.60 


Balance ford Dec. 31 

1930 

Linger-Matosian Jan. 

Robinson-Ridell Mar. 

Babcock-King Apr. 

u « u 

L. E. F. Prince-Luts 
Dunbar-Andracseck “ 


Passano 

U 

Tollev - Peese 4144 
12th I 

Vieth-Sanders " 

u u a 


Balance due May 1, 1930) 


JOHN L. FOOLER, 
Attorney for Plaintiff. 


Note.— All matter omitted in the ‘ 4 Amende^ Particulars 
of Demand” is contained in the “Particulars pf Demand,” 
at page 2 of this transcript. 
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6 


* 


Demurrer to Declaration. 
Filed October 13, 1933. 


* 


Now comes Kenneth P. Armstrong, the defendant in the 
above-entitled cause, bv his attorneys, L. Robinson Mad- 
dox and Marie A. Flynn, and says that the declaration filed 
by the plaintiff herein is bad in substance. 

Among the points of law intended to be argued in sup¬ 
port of this demurrer are the following: 

1. That it appears by the declaration, the bill of particu¬ 
lars and amended bill of particulars filed in conjunction 
therewith, that plaintiff’s alleged cause of action accrued 
more than three years prior to the date of the filing of said 
declaration, and is, therefore, barred by the Statute of 
Limitations of the District of Columbia. 

2. That the said declaration is insufficient, in that it does 
not appear therefrom upon what date the sum of money 
alleged to have been lent and advanced by the plaintiff to 
the defendant was so lent and advanced. 

3. That it appears by the bill of particulars and amended 
bill of particulars filed in conjunction with said declaration 
that $1631.60 of the loans alleged to have been made by 
plaintiff to defendant was barred by the Statute of Limita¬ 
tions of the District of Columbia at the date of the filing of 
said declaration, and that, therefore, there was nothing due 
to the plaintiff from the defendant on said filing date. 

L. ROBINSON MADDOX, 

; MARIE A. FLYNN, 

Attorneys for Defendant. 

Dated, this 12th day of October, 1933. 

7 Memoranda. 

October 13, 1933.—Defendant’s points and authorities in 
support of demurrer to declaration, filed. 

October 17, 1933.—Plaintiff’s points and authorities in 
opposition to demurrer to declaration, filed. 

October 27, 1933.—Demurrer to declaration submitted 
and argued. 

November 6, 1933.—Demurrer to declaration sustained— 
Letts, J. 
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WILLIAM W. WOODWARD, ETC., VS. K. P. ARMSTRONG. 

i 

i 

# 

Supreme Court of the District of Columbia. 

Friday, November lb, 1933. 

Session resumed pursuant to adjournment, Hjon. F. D. 
Letts, Justice, presiding. 

# # # # # * j # 

Comes now the plaintiff by his attorney of record and, 
in open Court, elects to stand on his declaration filed herein, 
and it appearing to the Court that a demurrer to $aid decla¬ 
ration was sustained upon the 6th day of Novenjber, 1933, 
judgment is accordingly ordered. 

Wherefore, it is considered that plaintiff tal^e nothing 
by this action that defendant go hence without djay, be for 
nothing held and recover of plaintiff hi$ costs of 
8 defense to be taxed by the clerk and have execution 
thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open Court, notes an appeal to! the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of Onb Hundred 
Dollars ($100.00) with leave to deposit Fift^ Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memorandum. 

\ 

November 28, 1933.—Undertaking for costs bn appeal 
approved and filed. 

Assignments of Error. 

Filed December 11,1933. j 

* * » * • # • 

The Court erred in: 

1. Not overruling the demurrer of the defendant to plain¬ 
tiff’s declaration. 

2. Sustaining the demurrer of the defendant to plain¬ 
tiff’s declaration. 

3. Entering judgment for defendant on his said demurrer 
to plaintiff’s declaration. 

JOHN L. FOWLER, 
Attorney for Plaintiff. 
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WILLIAM W. WOODWARD, ETC., VS. K. P. ARMSTRONG. 


Service of copy of above assignments of error acknowl¬ 
edged this 8th dav of December, 1933. 

L. ROBINSON MADDOX, 

Attorney for Defendant. 

9 Designation of Record on Appeal. 

Filed December 11,1933. 
**###*# 


Now comes William W. Woodward, surviving partner of 
Woodward & Vieth, a co-partnership, appellant in the 
above-entitled cause and designates the parts of the record 
which he desires to have included in the Transcript, said 
parts being considered sufficient for the determination of 
the questions^ raised on appeal, namely: 

1. Declaration of plaintiff, and a notation of date of 
filing same. 

2. Particulars of Demand, omitting the caption thereon. 

3. Amended Particulars of Demand, omitting the cap¬ 
tion thereon, and omitting all matter on page 2 thereof 
after the words “As per Particulars of Demand” and 
omitting all matter on page 3 thereof, with a notation that 
all mattei* omitted in the “Amended Particulars of De¬ 
mand” is contained in the “Particulars of Demand” filed 
with the declaration. 

4. Demurrer to Declaration, omitting the caption thereon, 
and omitting Notice of Filing Points and Authorities at¬ 
tached thereto: with a notation that Demurrer was filed, 
with Points and Authorities in support thereof, answered 
with Points and Authorities in opposition thereto, and 
argued in compliance with the rules of the Supreme Court 
of the District of Columbia. 

5. Action of Court on said Demurrer; plaintiff’s election 
in open court to stand on Declaration; judgment entered 
for defendant, and appeal was noted in open court, with the 
dates of said several actions. 

6. Notation that a bond for costs in the penalty of $100.00 

was filed by plaintiff and was approved by trial 
10 court on November 28, 1933. 

7. Assignments of Error. 

8. This designation. 

JOHN L. FOWLER, 
Attorney for Plaintiff. 
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Service of copy of above designation of record acknowl¬ 
edged, this 8th dav of December, 1933. 

L. ROBINSON MADDOX, 
MARIE A. FLYNN, j 

Attorneys for Defendant. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregbing pages 
numbered from 1 to 10, both inclusive, to be a triie and cor¬ 
rect transcript of the record according to directions of coun¬ 
sel herein filed, copy of which is made part of j this tran¬ 
script, in cause No. 82791 at Law, wherein William W. 
Woodward, surviving partner of Woodward & Weth, a co¬ 
partnership, is Plaintiff and Kenneth P. Armstrbng is De¬ 
fendant, as the same remains upon the files and! of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of January, 1934. j 

[Seal Supreme Court of the District of Coluijnbia.] 

FRANK E. CUNNINGHAM, 

| Clerk, 

By CHAS. B. COFLIN, j 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6162. William W. Woodward, Surviving Partner, &c., 
Appellant, vs. Kenneth P. Armstrong. Court of Appeals, 
District of Columbia. Filed Feb. 7, 1934. Henrv W. 
Hodges, Clerk. 


(4707-C) 
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3n % (Enurt of Appeals 


OF THE DJSTR8CT OF COLUMBIA. 


i 

i 


No. 6162 


WILLIAM W. WOODWARD, SURVIVING^ PART¬ 
NER OF WOODWARD & YIETH, | A CO¬ 
PARTNERSHIP, APPELLANT, 

VS. 

KENNETH P. ARMSTRONG, APPELLEE. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 


This case is before this court on appeal from tjhe action 
of the Supreme Court of the District of Coluifibia (Mr. 
Justice Letts, sitting) in sustaining a demurrer to ap¬ 
pellant’s (plaintiff below) declaration. The pertinent 
facts involved are that the appellant is the surviving 
partner of a co-pajtnership formerly known &s Wood¬ 
ward & Vieth, composed of appellant and one Kenneth 
Vieth; said co-partnership having been dissolved on 
April 18, 1932, by reason of the death of sa^d Vieth. 
Woodward & Vieth, prior to and during all)the time 
mentioned in the declaration, and shown in the Particu- 

i 

lars of Demand and Amended Particulars of Demand, 
was engaged in the general real estate busines^, and the 
appellee (defendant below) was sales manage!* for said 
firm during all of said time, part of the time also keeping 
the books for the firm. 

1030-K—I 
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The declaration in question and “Particulars of De¬ 
mand” attached thereto (together with an affidavit of 
merit, likewise attached thereto), were filed in the 
Supreme Court of the District of Columbia on June 3, 
1933. Appellee filed on June 27,1933, a motion to make 
more specific and certain. Appellant voluntarily filed 
on October 3,1933, the Amended Particulars of Demand. 
On October 13, 1933, appellee filed his demurrer, raising 
the questions hereinafter set out in “Questions Involved” ; 
said demurrer being sustained and appellant electing to 
stand on his pleadings. Judgment was entered and this 
appeal taken. 

Importance of Question. 

The questions involved herein are of importance to 
the proper administration of justice in this District, in 
that the trial Justices entertain divergent views thereon. 
In the case now on appeal, the Statute of Limitations 
was raised and sustained on demurrer, yet in Eva Lewis 
Piety vs. Clarence R. Bateman, executor, etc. (Law No. 
83,862 in the Supreme Court of the District of Columbia), 
62 Wash. Law Rep. 313, the suit was to recover for board, 
lodging, care, medical attention, clothing and schooling 
furnished defendant’s decedent for a period of seven 
years, and this precise question was decided by Mr. 
Justice Bailey that “the question of limitations should be 
raised by plea and not by demurrer.” 

In Kenyon vs. Youngman (Law No. 76,111), 57 
Wash. Law Rep. 85, Mr. Justice Stafford overruled a 
motion for rehearing filed after entry of judgment on a 
demurrer, the motion for rehearing raising the precise 
question. This court, in Kenyon vs. Youngman, 58 
Wash. Law Rep. 287, refused to disturb the trial Justice’s 
refusal to grant a new trial. 


Questions Involved. 

The questions involved in this case are: 

1. Can the Statute of Limitations be Raised by 
demurrer against a common-law form of action? 

2. Does this particular declaration sufficiently allege 
the date when the indebtedness accrued? 

3. Does the statute of limitations in force in the 
District of Columbia bar appellant’s cause of action or 
any part thereof as alleged in the declaration, and 
shown in his Particulars of Demand attache^ thereto? 

ARGUMENT AND AUTHORITIES. 

i 

1. Can the statute of limitations be raised by de¬ 
murrer against a common-law form of action? 

In Boogher vs. Byers, 25 Wash. Law Rep^ 205; 10 
App. D. C. 419, the court at page 423 says: 

“It is argued that by the first count of the 
declaration and the affidavit thereto, tile promis¬ 
sory note is shown to be the only real cause of 
action, and that is shown to be subject toj the bar of 
the statute of limitations, and that consequently, 
there is no sufficient cause of action shown to 
entitle the plaintiff to judgment as against the 
plea of the statute of limitations intetposed by 
the defendant. But this position Cannot be 
maintained. . . . The action must be brought 

on the original cause of action , and not on any 
new promise or acknowledgment that may be 
made, which only restores the remedy. . . . 

The bar of the statute of limitations must always be 
specially pleaded in actions at law , and can never 
be availed of otherwise than by special plea” 
(Italics ours.) 

Common law pleading is in force in the Qistrict of 
Columbia, and under the common law the plea of the 
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statute of limitations was an affirmative form of the 
common traverse, and could be met by replication. The 
* defense could not be raised by demurrer. (Italics ours.) 

Knight vs. Welcker, 21 D. C., 324. 

Piety vs. Bateman, Executor, etc. (Law No. 
83,862), 62 Wash. Law Rep., 313. 

The rule as laid down in Piety vs. Bateman, executor, 
etc., supra , and in Knight vs. Welcker, 21 D. C., page 
324, is followed in the following Federal cases: 

Capone vs. Aderhold, 2 F. Supp. 280. 

tJ. S. vs. Cook, 17 Wall. 168; 21 L. ed. 538. 

Greene vs. U. S.,154 Fed. 401 at 411 (certiorari 
denied in 207 U. S. 596; 52 L. ed. 357). 

It is only where the cause of action is one that did not 
exist at common law, but has been created by a statute 
which fixes a time within which the action must be 
brought as an essential element of the right to sue , that 
the question of limitations may be raised by demurrer. 

Morrison vs. Baltimore, etc., R. Co., 40 App. 
D. C., 391. 

In Kenyon vs. Youngman, 57 Wash. Law Rep., 85, 
the action was upon a promissory note payable to the 
order of plaintiff on demand after date. The action 
was commenced more than three years after the date of 
the note. Defendant demurred. Mr. Justice Stafford 
held that as between the maker and the payee the statute 
of limitations runs on a demand note from the day after 
its date. He did not decide the propriety of raising the 
question by demurrer. On page 86 of 57 Wash. Law Rep., 
the learned Justice says: 

“It is admitted that this question may be raised 
by demurrer as well as by plea.’ 7 (Italics ours.) 
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I 

After entry of judgment in the trial court, plaintiff 
moved to set aside the judgment and grant a rehearing 
upon the ground that the defense of the statute of limitations 
should have been raised by plea and not by a demurrer . 
The trial justice overruled the motion. 

As was held by this court in Kenyon vs. Ybungman, 
(App. D. C.), 58 Wash. Law Rep., at page 287!: 

11 The judgment was entered on February 4, 
1929, from which appellant noted ah appeal. 
Thereafter, on February 12, 1929, appellant filed 
a motion to set aside the judgment and grant a 
rehearing upon the ground that the defense of the 
statute of limitations should have beenj raised by 
plea and not by a demurrer. The action of the 
court in overruling this motion is her6 assigned 
as error. 

“It is settled law in this jurisdiction that the 
action of the trial court in granting or Refusing a 
new trial is not reviewable, unless therb has been 
an abuse of discretion. (Citing casfes.) The 
question not having been raised until after judgment, 
there was no abuse of discretion on the part of the 
trial court in refusing to reopen tjhe case.” 
(Italics ours.) 


The effect of raising the question of the limitation of 
actions by demurrer instead of by plea changes the funda¬ 
mental rule of common law pleading tha^ defenses 
should not be anticipated. This court in Boogher vs. 
Byers, 25 Wash. Law Rep. 205; 10 App. D. C., at page 
425 says: 

“The plaintiff is not required, eitHer in his 
declaration or his affidavit (under rule 73 of the 
lower court), to anticipate the defence of the 
defendant; ...” (Matter in parentheses 
ours.) 


i 


i 
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And further, it violates the intent of Law Rule 22 of 
the lower court that: 

“The declaration shall state only the facts 
necessary to constitute the cause of action.” 

The statute of limitations in this jurisdiction is, as 
said in Talbott vs, Hill, 49 App. D. C. 96; 47 Wash. Law 
Rep., 743: 

“One of repose, and not one of payment or 
cancellation. It is a bar to the remedy only 
and does not extinguish or even impair the 
obligation of the debtor.” (Citing Hall vs, 
D. C., 47 App. D. C. 552.) 

2. Does this particular declaration sufficiently allege 
the date upon which the indebtedness accrued? 

The specific allegation in question here reads: 

“For that whereas, heretofore, to-wit, Oc¬ 
tober 1, 1930, . . . the said defendant 
was indebted to the co-partnership of Wood¬ 
ward & Vieth in the sum of One Thousand 
Five Hundred Thirty and 01/100 Dollars ($1,- 
530.01), for so much money before that time 
lent and advanced by the said co-partnership 
to the said defendant at his special instance 
and request, and to be paid to the said co- 
partnership when he, the said defendant should 
be thereunto afterwards requested;”. 

The declaration in this case is an expanded form of 
he common counts used with debt. It alleges only an 
existing indebtedness on account of what is intended 
to be proved. 

Keigwin, Precedents of Pleading, page 490, 
note (e). 
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An allegation in a declaration that a part^r became 
indebted in a certain amount, on a certain d^y stated, 
is a sufficient allegation of the creation of the indebted¬ 
ness upon Such day. 

Duke vs. Huntington, 130 Cal. 272; 62 Pac. 
510. 

Scott vs. Marshall (Mo. App.), 14 S.| W. (2d) 
694. 

I 

It is significant that if appellant was attempting to 
set out a contract for money lent and advaficed, his 
pleadings should allege “whereas, the said plaintiff, at 
the special instance and request of the said defendant, 
had lent to the said defendant, and the said defendant 
had then and there borrowed of the said plaintiff, a large 
sum of money/ 7 etc. 

Keigwin, Precedents of Pleading, page 490, 
note (e). 

In Lewis vs. Shepherd, 1 Mackey 46, it was held that 
proof under the common counts was limited to the 
items shown in the bill of particulars. And this rule 
has been followed in the following cases: 

King vs. Rhodes, 47 App. D. C. 316; 46 Wash. 
Law Rep. 134. 

Decker vs. Lightfoot, 44 App. D. C. 45; 43 
Wash. Law Rep. 402. 

Columbus vs. Sheehy, 43 App. D. C. 462; 43 

Wash. Law Rep. 261. 

' 

The record in this case on appeal (Law No. 82,791) 
will show that on June 27, 1933, defendant below 
filed the following motion: 

“Motion to Make More Specific and Certain. 

“Now comes Kenneth P. Armstrong, defendant 
in the above-entitled cause, by his attorneys, 


l 
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L. Robinson Maddox and Marie A. Flynn, and 
moves this Honorable Court to direct the 
plaintiff to make more specific and certain his 
Declaration, Particulars of Demand, and Affi¬ 
davit of Merit in this cause.” 


And that Mr. Chief Justice Wheat, after argument, 
overruled the motion. 

Law Rule 26, par. 3 of the Supreme Court, states: 

“Defects in pleading which were the subject 
of special demurrer at common law, may be taken 
advantage of by motion to strike out, or other 
appropriate motion.” 

And as said in Kastler vs. Tures, 210 N. W. 415: 

“If allegations in a complaint are not specific 
enough, it must be objected to by proper motion 
to make more specific and certain.” 

3. Does the statute of limitations in force in the 
District of Columbia bar appellant’s cause of action, or 
any part thereof, as alleged in his declaration and shown 
in his Particulars of Demand attached thereto? 

As heretofore shown in the second point of this brief, 
appellant’s declaration is in an expanded form of the 
common counts used with debt. By attaching thereto 
his bill of particulars, appellant shows clearly that he is 
suing upon an open, mutual account. The record on 
this appeal, at page 4, “Amended Particulars of De¬ 
mand,” shows a 

“Copy of account, kept by Defendant, as shown 
on books of Woodward & Veith, a co-partner¬ 
ship:” (Italics ours.) 


The Amended Particulars of Demand, Jkept by 
Defendant, shows that on January 1, 1929, he considered 
the account open by debiting the account with $1,504.52. 
On page 5 of the Transcript of Record appears on the 
Credit side 1599.03 Balance ford Dec. 31, and 'the same 
sum is debited on January 1, 1930. 

An account consisting of items of debit and credit in 
favor of and against the parties, extending through a 
considerable period of time, and never agreed on so as 
to become a stated account, constitutes a| mutual 
account. 

Dwight vs, Matthews, 94 Tex. 533, S. W. 

1052. 

Safford vs. Barney, 121 Mass. 300. 


As was said in Hodge vs. Manley, 25 Vt. 210, 213; 60 
Am. D. 253: j 

“It has uniformly been held, that distinct, and 
different items of charge, in an open and mutual 
account, do not constitute separate claims ; but that 
the claim or debt is found in the balance of the 
account; and that it is the balance only, that 
constitutes the claim of the party to whom it is 
due.” (Italics ours.) 

And as said in Chadwick vs. Chadwick, 22 S| W. 479; 
115 Mo. 581 at page 586: 

“In other words, a mutual account arises 
where there are mutual dealings, and the account 
is allowed to run with a view of an ultimate 
adjustment by a settlement and payment of the 
balance. In such cases, if the last item on either 
side is not barred by the statute of limitations the 
whole account is saved from the operation of the 
statute.” (Italics ours.) 
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The Particulars of Demand in this case shows a 
mutuality of dealing between the litigants herein. 
The last dated item which defendant debited himself with 
is shown as October, 1930, less than three years prior to 
filing suit , and the Particulars of Demand shows he 
credited himself with undated credits, entered after 
April, 1930, and before October, 1930. 

As said in Ross vs. Fielding, 25 Wash. Law Rep. 806; 
11 App. D. C. 442 at page 450, Mr. Justice Morris 
speaking for the court: 

“It might well be held that down to . . . 

the date of the payment of $300.50 by Duncanson 
(one of the defendants) to the plaintiff, the 
account was a mutual account.” (Matter in 
parentheses ours.) 

This court in Anglo-Columbian Development Co. vs. 
Stapleton, 57 App. D. C. 209; 55 Wash. Law Rep. 412; 
19. F (2d) 683, says at page 210 (57 Appeals): 

“We agree with the findings and conclusions of 
the lower court. If the action is regarded as one 
upon an account , it accrued at the date of the last 
item of the account , to wit December 31, 1916, at 
which time the amounts of the debit balances 
were fully known to all parties. 37 C. J. 865. 
The suit, however, was not filed until December 
10, 1920, after the lapse of more than three years 
from the time when the cause had thus accrued.” 
(Italics ours.) 

Appellant has not alleged a specific contract and his 
Particulars of Demand does not show an express 
agreement. 

And adopting the words of this court in Smith vs. 
Ross, 31 App. D. C. 348; 36 Wash. Law Rep. 459, at 
page 353 (31 Appeals): 


“We think the whole account must be con¬ 
sidered as one account, with the element of mutu¬ 
ality running throughout the whole transaction. 
In such a case, the bar of the statute does not begin 
to run until the date of the last item appearing in 
the account.” (Italics ours.) 

I 

From ancient times debt has been a concurrent remedy 
with indebitatus assumpsit on implied contracts and 
the common counts were used to prevent a mipcarriage 
of justice. 

As said in Dillingham vs. Skein, 7 Fed. Cases, page 707: 

“Debt will lie upon an open account tor goods 
sold and delivered, as well as an action of as¬ 
sumpsit.” Citing Hughes vs. Maryland jins. Co., 
8 Wheat. 311; Append., note (2) 17. 

I 

In Hughes vs. Maryland Ins. Co., suprd , Judge 
Washington says: 

“Debt is certainly a sum of money due by 
contract, and it most frequently is dpe by a 
certain and express agreement, which also fixes 
the sum independent of extrinsic circumstances. 
But it is not essential that the contract should be 
express, or that it should fix the precise! amount 
of the sum to be paid. Debt may ari^e on an 
implied contract, as for the balance of an! account 
stated, to recover back money which a bailiff 
has paid more than he had recovered ind in a 
variety of other cases, where the lawj by im¬ 
plication, raises a contract to pay. So an action 
of debt may be brought for goods sold to de¬ 
fendant for so much as they were wok-th. In 
Emery vs. Fell, 2 Term R. 28, in which tpere was 
a declaration in debt, containing a number of 
counts, for goods sold and delivered, vfork and 
labor, money laid out and expended, and money 
had and received the court, on a special de- 
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murrer, sustained the action, although it was 
objected, that it did not appear that the demand 
was certain, and because no contract of sale was 
stated in the declaration. This case proves that 
debt may be maintained upon an implied, as well 
as upon an express, contract, although no precise 
sum is agreed upon. But the doctrine stated by 
Lord Mansfield, in the case of Walker vs. Witter, 
1 Doug. 6, is conclusive upon this point. He lays 
it down that debt may be brought for a sum 
capable of being ascertained, though not ascer¬ 
tained at the time the action was brought. 
Ashurst and Buller say, that wherever indebitatus 
assumpsit is maintainable, debt is also.” (Italics 
ours.) 

CONCLUSION 

For the reasons above set forth it is respectfully sub¬ 
mitted that the judgment of the court below in sustain¬ 
ing the demurrer to the declaration and entering judg¬ 
ment thereon be reversed. 


JOHN L. FOWLER. 
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January Term, 1934. 
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— 

! 
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Woodward & Vieth, a Co-partnership, 

Appellant, 

vs. i 

Kenneth P. Armstrong, 

Appellee. 

I 

I 

— 

i 
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BRIEF FOR APPELLEE. 


STATEMENT. 

It is thought that the facts set out bv the brief of the 
appellant are sufficient for the two simple poihts of law 
involved herein. The appellee desires, however, to invite 
this Court’s attention to certain references in appellant’s 
statement of the case that are not supported by (he record; 
namely: 44 appellee (defendant below) was sales manager 
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for said firm during* all of said time, part of the time also 
keeping the books for the firm” (Aplt’s Br. 1); 44 Appellee 
hied on June 27, 1933, a motion to make more specific and 
certain” (Aplt’s Br. 2, 7, 8); also, 4 ‘The last item which 
defendant debited himself with” (Aplt’s Br. 10); none of 
these things appear in the transcript of record, and, appear¬ 
ing* only in the appellant’s brief, are simply testimony 
on the part of appellant’s counsel. 

The pleading before the Court here for consideration is 
a simple declaration in debt, with a bill of particulars, or 
particulars of demand, attached thereto. This declaration, 
the appellant contends, shows an open, current and mutual 
account with the appellee, and that the Statute of Limita¬ 
tions does not begin to run until the date of the last item 
appearing thereon. The appellee, on the other hand, con¬ 
tends that there is nothing* in the declaration, nor in the bill 
of particulars, to indicate that the debt sued upon is an 
open, current and mutual account, but that, on the contrary, 
the declaration simply alleges money lent by the plaintiff to 
the defendant before a date therein specified, and the bill 
of particulars shows conclusively on its face the bar of the 

_ i 

Statute of Limitations against the plaintiff. 

QUESTIONS INVOLVED. 

1. Is this one count of a declaration in debt (R. 1 and 
2) sufficient as a matter of law? 

2. If this declaration in debt is sufficient as a matter of 
law, then can the bar of the Statute of Limitations be set 
up by demurrer when the Bill of Particulars shows on its 
face that at the time the suit was filed there was nothing 
due from the appellee to the appellant on which an action 
would lie? 


ARGUMENT AND AUTHORITIES. 

The assignments of error filed by the appellant are three 
in number (R. 7). They set out that the lower Court erred 


in: (1) not overruling the demurrer of the defendant to 

j 

plaintiff’s declaration; (2) sustaining the demurjrer of the 
defendant to plaintiff’s declaration; (3) enteringj judgment 
for the defendant on his said demurrer to plaintiffl’s declara¬ 
tion. In considering these three assignments, it will be seen 
that there should be only one point to be discussed, namely, 
WHETHER OR NOT THE LOWER COURT ERRED IN 
SUSTAINING THE DEMURRER OF THE DEFEN¬ 
DANT TO PLAINTIFF’S DECLARATION. 


It will be noted that there is no definite assignment as to 
what the lower Court erred in as a matter of law. The as¬ 
signments of error are general. There is nothiijg to show 
what the trial Court actually passed on in sustaining the de¬ 
murrer of the appellee. The record is silent on j the point. 
All that appears is that the demurrer was sustained, and 
that judgment was entered on this ruling pursuant to the 
appellant’s election to stand on his declaration-f-after full 
arguments, briefs filed, and matter held under ^dvisement 
by the Court—from which judgment appellant hppeals to 
this Court and seeks a reversal of the ruling of| the lower 
Court. Appellant refused to amend, as was a j matter of 
right under our Code, and plead specially whatever grounds 
of recovery he might have in the premises. So,j it may be 
inquired: Did the Court below hold that the declaration 
was bad? It would appear so; that we do not know defi¬ 
nitely, however. Did the Court below hold that the Statute 
of Limitations had run when the suit was filed, a^ shown by 
the declaration and bill of particulars on its face,! and there¬ 
fore there was no right of action available to the jappellant? 
The record is silent on both points. 

n. 

The appellant’s brief, p. 2, under the head ‘importance 
of Question”, presents the question in argumentj with cita- 
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tions, that the trial Justices of the Supreme Court of the 
District of Columbia entertain diverging views with respect 
to setting up the Statute of Limitations by demurrer, and 
cites the Kenyon-Youngman case—the same case which he 
cited in the Court below with the statement that the Statute 
of Limitations could be set up by demurrer but that the 
Statute had no application to his case because he was suing 
on an open, mutual and current account. The appellant, in 
the lower Court, did not merely fail to question the pro¬ 
priety of raising the Statute of Limitations by demurrer 
under the circumstances of the case at bar; he actually 
stated in positive terms to the Court, both orally and in 
writing, his opinion that it teas proper to do so. Yet, in this 
Court he has abandoned the view on this point expressed by 
him in the lower Court, and contends, for the first time, that 
the Statute of Limitations cannot be set up by demurrer. 
It is a settled principle of appellate practice that questions 
not raised below will not be considered on appeal, and that 
an appellant will not be permitted, on appeal, to abandon the 
theory of a case to which he has assented in the lower Court 
and substitute another; this rule has been adhered to by 
this appellate court and is well established. 

Norman v. U. S., 20 App. D. C. 494; 30 W. L. R. 810. 

Wolfberq v. The State Mut. Life Ins. Co., 36 F. (2d) 
161. 

Loflin v. Brooks, 22 S. W. (2d) 169. 

Cohn v. San Pedro, L. A. & S. L. R. Co., 284 P. 1051. 

Bockman v. Herling, 227 N. W. 755; 248 Mich. 380. 

Wilson v. Levy, 282 P. 679; 140 Okla. 74. 

Lincoln v. Herndon, 285 P. 120. 

Riff v. Pittsburgh Rys. Co., 148 A. 102; 298 Pa. 256. 

In Tevis v. Ryan (aff. 233 IT. S. 273), 13 Ariz. 120, the 
Court said: 

66 There is an abundance of authority, and it is a 
familiar rule of appellate practice, that a party will 
not be permitted on appeal to abandon the theory of a 
case to which he has assented upon the trial and substi- 


lute another. The reason of the rule is to be found in 
the injustice of permitting a case, tried and determined 
on assumption adopted and acquiesced in a$ proper by 
both parties and followed by the court, to! be retried 
upon appeal without regard thereto.” 


III. 


The Youngman-Kengon case is on all fours ^th respect 
to the situation here and should be controlling. In that 
case, just as in the case at bar, the question of the propriety 
of setting uj) the Statute of Limitations by deihurrer was 
not raised until after judgment had been entered. There is 
no quarrel with appellant concerning the law cited in his 
brief as being good law, but it is affirmatively asserted that 
most of the law cited therein by appellant is nop applicable 
to this case. In appellant’s brief, p. 3, he sets 4own, under 
“Questions Involved”, three questions for th|s Court to 
pass on: (1) Can the Statute of Limitations bp raised by 
demurrer against a common-law form of actionp (2) Does 
this particular declaration sufficiently allege the date when 
the indebtedness accrued? (3) Does the Statute of Limita¬ 
tions in force in the District of Columbia bar appellant’s 
cause of action, or any part thereof, as allegedj in the dec¬ 
laration and shown in his particulars of demand attached 
thereto? It will be observed that the first question was not 
raised below, and appellant cannot be heard thereon now in 
this Court. It is thought that these three questions are 
covered by what appellee shows as questions involved in the 
two simple points set forth, supra. 


IV. 

! 

As to whether or not plaintiff’s declaration in debt is 
sufficient (R. 1-2): The declaration does not say when the 
money was loaned or when the right of action j accrued for 
recovery thereon. It simply alleges that appellee was in¬ 
debted for so much money claimed to have beei| loaned and 
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advanced before October 1, 1930. That is not good pleading 
for money loaned, nor on an open, mutual account. 

In the case of In Re Wooten , 118 F. 670, the Court said: 

“A claim for sums of money loaned to the bankrupt 
at different times, for which no notes were taken, does 
not constitute a running account, but each item is a sep¬ 
arate and distinct transaction unaffected bv anv other, 
so far as relates to the running of the statute of limi¬ 
tations against it.” 

In 1 C. J., Accounts and Accounting, Note 82-d to Sec. 
159, p. 654, it was also said: 

“In Soria v. Planters Bk., 4 Miss. 46, 53, the Court, 
after laving down the rule stated in the text, said: ‘A 
general statement of account filed with the count for 
money loaned, “that the defendant was, before a par¬ 
ticular date mentioned in the count, indebted to the 
plaintiff for money before that time loaned,” surely, in 
our judgment, would not be such an account as the stat¬ 
ute requires. There is nothing to specify the period of 
the loan or loans ***;’” 

and See. 155, p. 652, on the same subject, states: 

“In an action on an account, the material facts upon 
which the liability of defendant depends should be dis¬ 
tinctly alleged. An allegation that defendant is in¬ 
debted to plaintiff on a certain account is only a legal 
conclusion. ’’ 

In 18 C. J ., Action of Debt , Sec. 20, p. 12, there appears: 

“In accordance with the general rules of pleading, 
the declaration must, by definite and certain allega¬ 
tions, aver every material fact which constitutes plain¬ 
tiff’s cause of action;” 

and at Sec. 25, p. 14, on the same subject: 

“Wherever any matter forming the gravamen of the 
right of action cannot be clearly set forth under the 

o v 

general averments, it should be specially pleaded by 
appropriate counts and allegations.” (Citing Butcher 
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v. Hixton, 4 Leigh (31 Va.) 519, to the effect tjtiat where 
a plaintiff relies on the fact that the sum foi^ which he 
sues in debt, although barred by limitations,! has been 
acknowledged by a new promise, he must avef that fact 
by a special count) 

49 C. J., Pleading, Sec. 885, p. 623, states: 

“It is not the office of a bill of particulars!to supply 
material allegations necessary to the validitv of a 
pleading or to change a cause of action ojr defense 
stated in the pleading, or to state a cause of! action or 
defense other than the one stated.’’ 

Hudson v. Hudson, 21 Pa. Super. 92, 95, holds tjiat a loan 
of money is not provable by book of original entry and does 

i 

not constitute an account; yet appellant says he i£ suing on 
an open, mutual, running account and the statute does not 
begin to run until the date of the last item appearing there¬ 
on. 

In 18 C . J., supra, Sec. 20, p. 11, it is said: 

“In accordance with the general rules of! pleading, 
the declaration must, by definite and certain allegations, 
aver every material fact which constitutes jplaintiff’s 
cause of action.” 

i 

In j Upland v. Hollinger, 117 F. 216, at p. 219, jthe Court 
said: 

“A pleader is required to state material facts with 
strictness and reasonable certainty, and upon! demurrer 
it cannot be held sufficient that the pleading! contained 
loose statements, from which the existence ojf material 
facts, not alleged, may be surmised. * * * A pleading 
must be considered as a whole, and construed upon de¬ 
murrer most strongly against the pleader wherever its 
allegations are doubtful or inconsistent.” j 

In 49 C. J., supra, Sec. 154, p. 144, it is stated: j 
“both at common law and under the various [codes and 
practice acts, it is generally held necessarjy to state 
in the declaration, complaint, or petition a time when 
every material traversable fact happened, ^nd where 



the time of a certain occurrence is an essential element 
of liability by defendant, such time must be stated.” 


What could be more material in this case than whether 

i 

or not the liability of defendant, if any, depends on account 
stated, open account, open, mutual, current and running 
account, or merely sums of money loaned to him from time 
to time by the plaintifff The appellant’s declaration should 
have specially alleged or averred an open, mutual and run¬ 
ning account if he expects to recover thereon; and it should 
also have stated definitely the date when the right of action 
accrued. Appellant is blowing hot and cold with the same 
breath. He declared for money loaned in debt, and now he 
is in this Court contending that he is suing on an open, cur¬ 
rent and mutual account. If the appellant was suing on an 
open, current and mutual account, as he now contends, 
therefore, it is submitted that this declaration in debt is bad 
and insufficient as a matter of law. 


If this declaration in debt, as drawn by appellant, should 
be found good, however, by this Court, as a matter of law, 
in this situation, then the Court’s attention is invited to the 
bill of particulars which was filed therewith. It shows on its 
face a balance struck on May 1, 1930, in the amount of 
$1,631.60. This suit was filed on June 3,1933. Debits in the 
bill of particulars indicate some kind of a drawing account 
of a real estate agent. There are no allegations to show 
why, or under what circumstances, it was made. There 
is nothing, even, to connect the defendant with the account, 
in so far as the allegations of the declaration are concerned 
—the so-called particulars of demand is not referred to in 


the declaration—other than that he is made defendant. On 
the face of these pleadings and the bill of particulars, there 


> j is nothing to show that the appellant could recover from f 
j j ?the appellee under any circumstance. 

/ / j j In the notes beginning on p. 1060 of 1 A. L. R., entitled 1 
j U 44 What Constitutes an Open, Current Account Within the ! ! : 
Statute of Limitations”, the following are found: 
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1061: 

Jhe continuity of an account^g'broken w]here there 
has be^HK^a statement therejrf'and a balaiice agreed 
upon. AbbcPti^tizKeith (1$39), 11 Vt. 525. 

“Where an amyu^tJa^tween merchants, or between; 
banker and deposim/ph^s been balanced, arid the bal¬ 
ance carried forward, it is''no^ longer an opeh, running: 
account. UnioprBk. v. Knappi; 1825), 20 Miass. 96, 15i/ 
Am. Dec. 18y 0( 

“Where me balance is ascertained, the account ceases < 
to be opeja, though one item has been omittbd by mis¬ 
take. Lancy v. Maine C. R. Co. (1881), 72 ile. 34. ” 

! \ 

In 17 R. C. L., Limitation of Actions , Sec. 171, jp. 804, it is 
said: 

“The general rule, said now to be established by a 
course of decisions too long to be broken in upon, is that 
the statute commences to run against a mutujal open ac¬ 
count only from the date of the last item of credit. But 
that item must arise from the mutual act apd consent 
of both parties, and with the understanding, [express or 
implied, that it is to enter into and become a part of 
their mutual dealing or account, and be the subject of 
future adjustment in ascertaining the genetal balance 
due thereon.’’ 



In 37 C. JLimitation of Actions , Sec. 234, p. $70, among 
other things, it is said: 

“Agreement, either express or implied,) is of the 
very essence of such a mutual account currept, because 
it is the act of the parties, and not the act of the law.” 

i 

If the appellant was suing on an open, current and mu¬ 
tual account, as he contends now, he should have j so pleaded 
specially. 

v - | 

It is thought that it is unnecessary to take up the time of 
the Court and the space herein to argue the question in¬ 
volving the Statute of Limitations, for the argument of the 
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appellant ’s counsel below, and stated in his Points and Au¬ 
thorities filed in the cause below, was and is as follows: 

44 DEFENDANT’S POINT 1: This point, under a 
Demurrer, raises the question of the Statute of Limi¬ 
tations, and if sustained would be equivalent to a plea 
in Bar. ‘A demurrer to a declaration can be properly 
said to be a plea to the merits where a judgment on the 
demurrer in favor of defendant would be a plea to a 
subsequent suit on the same cause of action.’ Perkins 
v. Moore, 16 Ala. 17; Governor v. Lindsay, 14 Ala. 658; 
Silverhorn v. Pacific Mutual L. Ins. Co., 23 Hawaii 160, 
at 166. The effect of the above rule is fully recognized 
by the Court in the District of Columbia. Mellon v. 
Brewer, 57 App. D. C. 126; 55 W. L. R. 234. A de¬ 
murrer is deemed in the nature of a olea in bar. Fur- 
niss v. Ellis, 9 Fed. Cas. No. 5162. AND IT IS 
PROPER TO RAISE THE QUESTION OF THE 
STATUTE OF LIMITATIONS BY DEMURRER . 
Kenyon v. Youngman (Sup. Ct. D. C.), 57 W. L. R. 85.” 
(Caps, and Italics ours.) 

If, however, this Court should find it proper to review 
that phase of the case, the following is submitted: 

Appellant’s brief, p. 2, lays great stress, apparently, on 
the Boogher case. The question of whether or not the Stat¬ 
ute of Limitations could be set up by demurrer to the dec¬ 
laration—where the bar appeared on the face of the declara¬ 
tion—was not decided, nor before the appellate court, in the 
Boogher case, for, at p. 423 of that decision, this Court said; 

“The question and the only question on this appeal 
is whether the affidavit to the pleas to prevent sum¬ 
mary judgment was required under the rule * * V’ 

This was a suit on a note and not on an open, mutual and 
current account. This case is not applicable here, and was 
decided before the general issue was abolished in this Dis¬ 
trict. 

i 

In 17 R. C . I/., Limitation of Actions, Sec. 373, p. 994, it is 
said: 
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“ Although it has been held that a statute if limita¬ 
tions cannot be assigned as a ground of demurrer in 
an action at law, even though the lapse of a 'sufficient 
time between the accrual of the action and jthe com¬ 
mencement of the suit should appear from the face of 
the declaration, yet it seems to be generally Jield that 
where it appears on the face of the pleading j that the 
case which is stated is barred by the statute , the defect 
can be taken advantage of by deynurrer” (Italics ours.) 

j 

Sec. 373, p. 996, the same subject, states: j 

“A demurrer is said to be equivalent to h plea of 
the statute and the defense set up to be the jbar of its 
positive provisions, and not any presumption of pay¬ 
ment from lapse of time.” (Citing Nevitt v. Bacon, 32 
Miss. 212, 66 Am. Dec. 609.) 


In Wood v. Carpenter , 101 U. S. 135, at p. 13^, Justice 
Swayne, speaking for the court, said: 

“Statutes of limitations are vital to the \^elfare of 
society and are favored in the law. They are found 
and approved in all systems of enlightened jurispru¬ 
dence. They promote repose by giving security and 
stability to human affairs. An important public policy 
lies at their foundation. They stimulate to activity and 
punish negligence. While time is constant^ destroy¬ 
ing the evidence of rights, they supply its j^lace by a 
presumption which renders proof unnecessary. Mere 
delay, extending to the limit prescribed, is in itself a 
conclusive bar. The bane and the antidate go to¬ 
gether. ’’ 

The reasoning in Chemung Canal Bk. v. Lowerty, 93 U. S. 
72, affirming a Wisconsin case, and approving a| Supreme 
Court of Wisconsin case, it is submitted, is very [applicable 
to the case at bar. This Supreme Court case notbs that the 
law of Wisconsin provides that the complaint shill contain 
“a plain and concise statement of the facts constituting the 
cause of action, without unnecessary repetition. ’ ’ This pro¬ 
vision of the Wisconsin law as to complaints is in substance 


12 


identical with Law Rule 22 of this Court (Aplt’s Br. 6). In 
citing with approval Howell v. Howell, 15 Wise. 55, the Su- j 
preme Court of the United States held that “a demurrer m 
was regarded as sufficient in all cases where the lapse of 1/ 
time appears in the complaint, without any statement tdjf 
rebut its effect, and where the point is specially taken byf 
the demurrer.” l j 

In the Howell case, supra, the Court said: 

4 ‘It would certainly be very unphilosophical to say 
that the defendant, in order to take advantage of the 
facts stated in the complaint, which he desires neither 
to contest nor qualify, but to admit, must repeat them 
in his answer, and then insist that they constitute no 
cause of action against him. An answer in its strictest 
sense cannot be so framed. It would not comply with 
the requirements of the statute, R. S. Ch. 125, Sec. 10. 

It would be neither a specific nor a general denial of 
the material allegations of the complaint, nor a state¬ 
ment of new matter constituting a defense or counter¬ 
claim. It would be nothing more nor less than a new 
and most anomalous form of demurrer. A demurrer, 
in its most liberal sense, is an answer in law to the com¬ 
plaint, and has been so held. New Jersey v. Neiv York, 

6 Peters 323. We think , therefore, that the word ‘ an¬ 
swer 7 in the statute before us, was not used in its tech¬ 
nical, but in its more liberal sense, and that it includes 
a demurrer in all cases inhere it appears upon the face 
of the proceedings that the action was barred before it 
commenced. The effect, then, of the provision, is to 
require defendant, in all cases where he relies upon 
the bar of the statute, to say so, and by his pleading to 
apprise the plaintiff within the time prescribed by law 
for answer. If the objection appears from the com¬ 
plaint, he may demur, assigning that as the ground. If 
it does not so appear, lie must answer the facts show¬ 
ing himself to be within the protection of the statute.” 
(Italics ours.) 

It is submitted, therefore, that it would be very unphiloso¬ 
phical, very illogical and impractical, to force the parties 
to useless expense and trouble in bringing the case to issue, 
and perhaps going to trial with it, vrhen the papers and 



records on file show on their face that the plaintiff is barred 
by the positive provisions of the Statute of Limitations and 
that he could not possibly recover in the end. Otherwise, 
rather than drifting with the modern tendency toward sim¬ 
plicity in pleading, we would be reverting to the oltl techni¬ 
calities of the common law. Present-day rules of Courts, as 
well as codes, approve and require the pleading of ultimate 
facts—just what the pleader is relying on—and simplifying 
practice and procedure in the interest of economy; and jus¬ 
tice. 

CONCLUSION. ; 

For the reasons above indicated and set forth, 4*id those 
apparent of record, it is submitted that the lowei* Court’s 
ruling in sustaining the demurrer of the appelle^ (defen¬ 
dant below) to the declaration of the appellant ^plaintiff 
below) was not error; and, therefore, that the judgment of 
that Court should be affirmed. 

Respectfully submitted, ! 

i 

L. Robinson Maddox, 

1027 Woodward Building, 
Attorney for Appellee. 


